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Title  2 A — Housing  and  Urban  Development 

SUBTITLE  A— OFFICE  OF  THE  SECRE¬ 
TARY,  DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  R-74-285  ] 

PART  20— CONTRACT  APPEALS 

Board  of  Contract  Appeals  and  Rules  of 

Board 

Pursuant  to  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act, 

42  USC  3535(7)  (d)  and  the  standard 
Dispute  Clauses  of  Government  Con¬ 
tracts,  HUD  is  establishing  an  objective, 
independent,  and  impartial  administra¬ 
tive  forum  within  the  Department  to 
handle  and  resolve  contractual  contro¬ 
versies.  Since  the  Department  has  cases 
pending  which  require  a  forum  immedi¬ 
ately,  public  comment  and  procedure  are 
impracticable  and  contrary  to  the  public 
interest  and,  since  the  policies  and  pro¬ 
cedures  set  forth  in  this  Part  generally 
reflect  existing  and  relatively  standard 
policies  and  procedures  for  other  Boards 
of  Contract  Appeals,  this  part  shall  be 
effective  August  20, 1974. 

HUD  promulgates  these  interim  poli¬ 
cies  and  procedures  confident  that  their 
implementation  will  effect  a  marked  im¬ 
provement  in  the  orderly  process  of  Gov¬ 
ernment  Contracting.  The  goals  which 
HUD  desires  to  achieve  are  a  speedy,  eco¬ 
nomical  and  just  resolution  of  all  con¬ 
tract  controversies.  However,  because  the 
Department  invites  public  participation 
in  its  rulemaking  proceedings  (24  CFR 
Part  10) ,  comments  with  respect  to  this 
Part  20  are  requested  in  writing,  orig¬ 
inal  and  three  copies  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10245,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410.  All  communica¬ 
tions  received  by  September  30, 1974,  will 
be  considered  before  issuing  a  final  rule. 
The  interim  policies  and  procedures  con¬ 
tained  in  this  notice  may  be  changed  in 
light  of  comments  received.  A  copy  of 
each  submission  will  be  available  for 
public  inspection  during  business  hours 
at  the  above  address. 

Accordingly,  Title  24  is  amended  by 
adding  new  Part  20  as  follows: 

Subpart  A — Department  of  Housing  and  Urban 
Development  Board  of  Contract  Appeals 

Sec. 

20.1  Scope  of  part. 

20.2  Organization  of  the  Board. 

20.3  Membership  of  the  Board. 

204  Authority  and  Jurisdiction  of  the 
Board. 

20.5  Rules. 

Subpart  B — Rules  of  the  Department  of  Housing 
and  Urban  Development  Board  of  Contract  Ap¬ 
peals 

20.10  Notice  of  appeal. 

20.20  Pleadings. 

20.30  Motions. 

20.40  Discovery. 

20.50  Hearing. 

Subpart  A — Department  of  Housing  and 
Urban  Development  Board  of  Contract 
Appeals 

§  20.1  Purpose  of  this  part. 

This  part  sets  forth  policies  and  pro¬ 
cedures  regarding  matters  to  be  con¬ 


sidered  by  a  Board  of  Contract  Appeals, 
and  prescribes  the  rules  of  the  Board. 

§  20.2  Organization  of  the  Board. 

There  is  hereby  established  in  the 
Office  of  the  Secretary  a  Board  of  Con¬ 
tract  Appeals  (the  Board) . 

§  20.3  Membership  of  the  Board. 

The  Board  shall  consist  of  a  Chairman 
who  shall  be  a  Department  of  Housing 
and  Urban  Development  (HUD)  em¬ 
ployee  and  such  other  members  as  may 
be  designated  to  assist  the  Chairman  as 
needed  to  hear,  consider,  and  determine 
appeals  as  stated  in  §  20.4.  A  member, 
other  than  the  Chairman,  assigned  to 
an  appeal  may  be  either  an  employee  of 
HUD  (or  another  Government  agency 
serving  on  a  detail)  or  a  special  Govern¬ 
ment  employee.  The  Board  shall  be  ap¬ 
pointed  by  the  Secretary  and  shall  be 
responsible  directly  and  solely  to  the 
Secretary  or  his  designee.  The  Board 
members  may  not  perform  duties  incon¬ 
sistent  with  their  duties  and  responsi¬ 
bilities  as  Board  members. 

§  20.4  Authority  and  jurisdiction  of  the 
Board. 

The  Board  shall  have  the  following 
power  and  authority  and  shall  exercise 
the  following  jurisdiction: 

(a)  General.  Except  as  stated  in  para¬ 
graph  (b)  of  this  section,  the  Board  shall 
hear,  consider,  and  determine  appeals 
from  decisions  of  contracting  officers 
arising  under  or  growing  out  of  or  in 
connection  with  the  administration  or 
performance  of  contracts  entered  into 
by  HUD,  and  as  otherwise  authorized  by 
the  Secretary.  The  Board  has  authority 
to  determine  appeals  falling  within  the 
scope  of  its  jurisdiction  as  fully  and 
finally  as  might  the  Secretary  himself. 

(b)  Secretary’s  decision.  The  Secretary 
reserves  the  right  to  direct,  prior  to  any 
submission  or  hearing,  that  the  author¬ 
ity  of  the  Board  shall  not  be  exercised 
where  he  may  desire  or  be  required  to 
render  a  decision  on  a  matter  in  dispute. 
In  such  instances,  the  Secretary  may  re¬ 
quest  the  Board  to  submit  findings  and 
recommendations . 

(c)  Board  powers.  The  Board  shall 
have  all  powers  necessary  and  Incident 
to  the  proper  performance  of  its  duties 
assigned  herein.  Subject  to  the  approval 
of  the  Secretary,  the  Board  shall  adopt 
its  own  methods  of  procedure  and  rules 
and  regulations  for  Its  conduct  and  for 
the  preparation  and  prosecution  of 
appeals. 

(d)  Final  decision.  In  each  ease,  the 
Board  shall  make  a  final  decision  which 
is  impartial,  fair,  and  just  to  the  parties 
and  is  supported  by  the  record  of  the 
case  and  the  law.  The  member  or  mem¬ 
bers  assigned  to  consider  an  appeal  have 
authority  to  act  for  the  Board  in  all  mat¬ 
ters  with  respect  to  such  appeal.  No  mem¬ 
ber  may  act  for  the  Board  or  participate 
in  a  decision  if  he  has  participated  direct¬ 
ly  in  any  aspect  of  the  award  or  adminis¬ 
tration  of  the  contract  Involved.  There 
shall  be  no  communication  between  any 
party  to  an  appeal  and  a  Board  member 
or  Board  employee  concerning  the  merits 


of  the  appeal,  unless  such  communication 
(if  written)  is  also  furnished  to  the  other 
party  to  the  appeal  or  (If  oral)  is  made 
in  the  presence  of  the  other  party.  The 
Board  alao  shall  exercise  care  to  avoid 
receiving,  except  as  part  of  the  formally 
established  appeal  record,  any  informa¬ 
tion  having  a  substantial  bearing  upon 
an  appeal  from  persons  who  do  not  rep¬ 
resent  a  party  in  the  appeal,  but  none¬ 
theless  have  an  interest  in  the  decision 
to  be  rendered. 

§  20.S  Applicability  •  of  procedural  rules. 

Appeals  referred  to  the  Board  will  be 
handled  in  accordance  with  the  rules  of 
the  Board.  The  provisions  of  60  Stat. 
237,  formerly  the  Administrative  Pro¬ 
cedure  Act,  5  U.S.C.  551-559,  are  inappli¬ 
cable  to  proceedings  before  the  Board. 
The  Board  rules  will  be  interpreted  so 
as  to  secure  a  just,  speedy,  and  inexpen¬ 
sive  determination  of  appeals  without 
unnecessary  delay. 

(a)  Time  extensions.  Each  time  limit 
specified  shall  be  a  maximum  and  a 
party  shall  make  every  reasonable  effort 
to  accomplish  the  action  described  in  a 
shorter  period.  The  Board  may  extend 
any  time  limitation  only  upon  a  showing 
of  good  cause  therefor. 

(b)  Computation  of  time.  Except  as 
otherwise  provided  by  law,  in  computing 
any  period  of  time  prescribed  by  these 
rules  or  by  any  order  of  the  Board,  the 
day  of  the  event  from  which  the  desig¬ 
nated  period  of  time  begins  to  run  shall 
not  be  included,  but  the  last  day  of  the 
period  shall  be  Included  unless  it  Is  a 
Saturday,  Sunday,  or  a  legal  holiday,  in 
which  event  the  period  shall  run  to  the 
end  of  the  next  business  day. 

(c>  Service  of  documents.  Except 
where  the  Board  rules  specifically  pro¬ 
vide  for  service  of  documents  by  the 
Board,  all  motions,  answers,  briefs, 
notices,  and  all  other  papers  filed  with 
the  3oard  shall  be  served  by  the  filing 
party  on  the  opposing  party.  Service 
shall  be  made  by  delivering  in  person  or 
by  mailing,  properly  addressed  with 
postage  prepaid,  one  copy  of  the  docu¬ 
ment  to  the  opposing  party  or  its  coun¬ 
sel.  There  shall  be  attached  to  the  origi¬ 
nal  of  each  document  filed  with  the 
Board  a  certificate  of  service  signed  by 
the  filing  party  stating  that  service  has 
been  made. 

Subpart  B— Rules  of  the  Department  of 

Housing  and  Urban  Development  Board 

of  Contract  Appeals 

§  20.10  Notice  of  appeal. 

(a)  Filing.  The  original  Notice  of  Ap¬ 
peal  together  with  two  copies,  addressed 
to  the  Secretary,  shall  be  filed  with  the 
officer  from  whose  decision  the  appeal  is 
taken.  The  notice  of  appeal  must  be 
mailed  or  otherwise  filed  within  the 
time  specified  therefor  in  the  contract 
or  as  allowed  by  applicable  provision  of 
directive  or  law. 

(b)  Contents.  A  Notice  of  Appeal  shall 
indicate  that  an  appeal  is  thereby  in¬ 
tended,  identify  the  decision,  and  the 
date  thereof,  from  which  the  appeal  is 
taken  and  the  HUD  service  or  staff  office 
cognizant  of  the  dispute,  and  furnish  the 
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number  of  the  contract  in  dispute.  The 
notice  of  appeal  shall  be  signed  person¬ 
ally  by  the  appellant  or  by  an  officer  of 
the  appellant  corporation,  or  member 
of  the  appellant  firm,  or  by  the  ap¬ 
pellant’s  duly  authorized  representative 
or  attorney.  The  complaint  referred  to 
in  5  20.20  may  be  filed  with  the  notice 
of  appeal,  or  the  appellant  may  designate 
the  notice  of  appeal  as  a  complaint,  if 
it  otherwise  fulfills  the  requirements  of 
a  complaint. 

(c)  Forwarding  and  acknowledgment 
of  appeals.  When  a  notice  of  appeal  in 
any  form  has  been  received  by  the  officer 
from  whose  decision  the  appeal  is  taken, 
he  shall  endorse  thereon  the  date  of 
mailing  (or  date  of  receipt,  if  other¬ 
wise  conveyed)  and  within  5  days  shall 
forward  said  notice  of  appeal  to  the 
Board.  Following  receipt  by  the  Board 
of  the  original  notice  of  an  appeal 
(whether  through  the  contracting  officer 
or  otherwise) ,  the  appellant  will  be 
promptly  advised  of  its  receipt  and  will 
be  furnished  a  copy  of  these  rules.  The 
Board  will  simultaneously  transmit 
copies  of  appropriate  documents  to  the 
contracting  officer,  the  HUD  service  or 
staff  office  concerned,  and  the  HUD  Office 
of  the  General  Counsel  (OGC) . 

(d)  Duties  of  the  contracting  officer. 
Following  receipt  of  a  notice  of  appeal, 
or  advice  that  an  appeal  has  been  filed, 
the  contracting  officer  shall  promptly, 
and  in  any  event  within  30  days,  compile 
and  transmit  to  the  Board  and  to  OGC 
copies  of  all  documents  pertinent  to  the 
appeal,  including  the  following: 

(1)  The  findings  of  fact  and  the  deci¬ 
sion  from  which  the  appeal  is  taken, 
and  the  letter  or  letters  of  other  docu¬ 
ments  of  claim  in  response  to  which 
the  decision  was  issued; 

(2)  The  contract,  and  pertinent  plans, 
specifications,  amendments,  and  change 
orders; 

(3)  Correspondence  between  the 
parties  pertaining  to  the  claim  and  other 
data  pertinent  to  the  appeal; 

(4)  Transcripts  of  any  testimony  and 
any  exhibits  taken  during  the  course  of 
proceedings,  and  affidavits  or  statements 
of  any  witnesses  on  the  matter  in  dis¬ 
pute  made  prior  to  the  filing  of  the  notice 
of  appeal  with  the  Board; 

(5)  Such  additional  information  as 
may  be  considered  material. 

Upon  completion  of  the  foregoing  com¬ 
pilation,  the  contracting  officer  shall 
notify  the  appellant,  provide  him  with  a 
listing  of  its  contents,  and  afford  him  an 
opportunity  to  examine  the  complete 
compilation  at  the  office  of  the  contract¬ 
ing  officer,  or  at  the  office  of  the  Board 
for  the  purpose  of  satisfying  himself  as 
to  the  contents,  and  furnishing  or  sug¬ 
gesting  any  additional  documentation 
deemed  pertinent  to  the  appeal.  Follow¬ 
ing  receipt  of  the  foregoing  compilation, 
as  it  may  be  augmented  at  the  time  of 
receipt,  the  Board  will  promptly  advise 
the  parties. 

§  20.20  Pleadings. 

(a)  Complaint.  Unless  he  elects  to 
have  an  appeal  considered  on  the  record, 


the  appellant  shall  within  30  days  after 
receipt  of  notice  of  docketing  of  the  ap¬ 
peal,  file  with  the  Board  an  original  and 
two  copies  of  a  complaint  setting  forth 
simple,  concise  and  direct  statements  of 
each  of  his  claims,  alleging  the  basis 
with  appropriate  reference  to  contract 
provisions  for  each  claim,  and  the  dollar 
amount  claimed.  This  pleading  shall  ful¬ 
fill  the  generally  recognized  requirements 
of  a  complaint,  although  no  particular 
form  or  formality  is  required.  Upon  re¬ 
ceipt  thereof,  the  Board  shall  serve  a 
copy  upon  the  OGC.  Should  the  com¬ 
plaint  not  be  received  within  30  days, 
appellant’s  claim  and  appeal  may,  if  in 
the  opinion  of  the  Board  the  issues  be¬ 
fore  the  Board  are  sufficiently  defined, 
be  deemed  to  set  forth  his  complaint  and 
the  OGC  shall  be  so  notified. 

(b)  Answer.  Within  30  days  from  re¬ 
ceipt  of  said  complaint,  or  the  aforesaid 
notice  from  the  Board,  OGC  shall  file 
with  the  Board  an  original  and  two  cop¬ 
ies  of  an  Answer  thereto,  setting  forth 
simple,  concise,  and  direct  statements  of 
HUD’s  defenses  to  each  claim  asserted 
by  appellant.  This  pleading  shall  fulfill 
the  generally  recognized  requirements 
of  an  answer,  and  shall  set  forth  any 
affirmative  defenses  or  counterclaims,  as 
appropriate.  If  the  answer  is  not  filed 
within  30  days,  the  Board  may,  in  its 
discretion,  enter  a  general  denial  on  be¬ 
half  of  HUD,  and  the  appellant  shall  be 
so  notified. 

(c)  Amendments  of  pleadings  or  rec¬ 
ord.  (1)  The  Board  upon  its  own  initia¬ 
tive  or  upon  application  by  a  party  may, 
in  its  discretion,  order  a  party  to  make  a 
more  definite  statement  of  the  complaint 
or  answer,  or  to  reply  to  an  answer. 

(2)  The  Board,  may,  in  its  discretion, 
and  within  the  proper  scope  of  the  ap¬ 
peal,  permit  either  party  to  amend  his 
pleading  upon  conditions  just  to  both 
parties.  When  issues  within  the  proper 
scope  of  the  appeal,  but  not  raised  by  the 
pleadings  or  the  documentation  de¬ 
scribed  in  §  20.10  (d)  are  tried  by  express 
or  implied  consent  of  the  parties,  or  by 
permission  of  the  Board,  they  shall  be 
treated  in  all  respects  as  if  they  had  been 
raised  therein.  In  such  instances  motions 
to  amend  the  pleadings  to  conform  to  the 
proof  may  be  entertained,  but  are  not  re¬ 
quired.  If  evidence  is  objected  to  at  a 
hearing  solely  on  the  ground  that  it  is  not 
within  the  issues  raised  by  the  §  20.10  (d) 
documentation  (which  shall  be  deemed 
part  of  the  pleadings  for  this  purpose), 
it  may  be  admitted,  provided,  however, 
that  the  objecting  party  may  be  granted 
a  continuance  if  necessary  to  enable  him 
to  respond  to  such  evidence. 

§  20.30  Motions. 

(a)  General.  The  Board  may  entertain 
any  timely  motion: 

(1)  For  extension  of  time  or  to  cure 
defaults; 

(2)  To  require  that  a  pleading  be 
made  more  definite  and  certain,  or  for 
leave  to  amend  a  pleading; 

(3)  To  dismiss  a  claim  for  lack  of 
jurisdiction;  to  dismiss  a  claim  for  failure 
to  prosecute;  or  to  grant  summary 
relief; 


(4)  For  resolution  of  disputed  discov¬ 
ery  matters; 

(5)  To  grant  the  appeal  for  failure  of 
the  Government  to  prosecute  its  defense ; 

(6)  To  reopen  a  hearing;  or  to  recon¬ 
sider  a  decision;  or 

(7)  For  any  other  appropriate  order. 
The  Board  may,  on  its  own  motion, 

initiate  any  such  action  by  notice  to  the 
parties.  Unless  otherwise  specified  by  the 
Board,  a  party  who  receives  a  motion 
shall  file  any  answering  material  within 
20  days  after  the  date  of  receipt.  The 
Board  may  require  the  presentation  of 
briefs  or  arguments.  The  Board  shall 
make  an  order  on  each  motion  that  is 
appropriate  and  just  to  the  parties,  and 
upon  conditions  that  will  promote  effi¬ 
ciency  in  disposing  of  the  appeal.  Motions 
to  reconsider  a  decision  must  be  made 
within  30  days  after  the  date  of  receipt 
of  the  decision. 

(b)  For  summary  decision.  (1)  Any 
party  may,  after  commencement  of  the 
proceeding  and  at  least  30  days  before 
the  date  fixed  for  the  hearing,  move 
with  or  without  supporting  affidavits  for 
a  summary  decision  in  his  favor  of  all 
or  any  part  of  the  proceeding.  Any  other 
party  may,  within  15  days  after  service 
of  the  motion,  serve  opposing  affidavits 
or  countermove  for  summary  decision. 

(2)  The  Board  may  grant  such  motion 
if  the  pleadings,  affidavits,  material  ob¬ 
tained  by  discovery  or  otherwise,  or  mat¬ 
ters  officially  noticed,  show  that  there 
is  no  genuine  issue  as  to  any  material 
fact  and  that  a  party  is  entitled  to  sum¬ 
mary  decision. 

(3)  Affidavits  shall  set  forth  such 
facts  as  would  be  admissible  in  evidence 
and  shall  show  affirmatively  that  the  af¬ 
fiant  is  competent  to  testify  to  the  mat¬ 
ters  stated  therein.  When  a  motion  for 
summary  decision  is  made  and  supported 
as  provided  in  this  rule,  a  party  opposing 
the  motion  may  not  rest  upon  the  mere 
allegations  or  denials  of  his  pleading;  his 
response,  by  affidavits  or  as  otherwise 
provided  in  this  rule,  must  set  forth  spe¬ 
cific  facts  showing  that  there  is  a  genu¬ 
ine  issue  of  fact  for  the  hearing. 

(4)  Should  it  appear  from  the  affi¬ 
davits  of  a  party  opposing  the  motion 
that  he  cannot  for  reasons  stated  present 
by  affidavit  facts  essential  to  justify  his 
opposition,  the  Board  may  deny  the  mo¬ 
tion  for  summary  decision  or  may  order 
a  continuance  to  permit  affidavits  to  be 
obtained  or  discovery  to  be  had  or  may 
make  such  other  order  as  is  -just. 

§  20.40  Discovery. 

(a)  General.  (1)  Schedules  and  time 
periods  for  the  parties  to  pursue  the 
means  of  discovery  each  may  select  will 
be  established  by  the  Board  with  due  con¬ 
sideration  to  the  regular  order  of  ap¬ 
peals,  to  the  desires  of  the  parties,  to  the 
requirement  for  just,  speedy,  and  inex¬ 
pensive  determination  of  appeals  with¬ 
out  unnecessary  delay,  and  to  other  per¬ 
tinent  factors. 

(2)  Subject  to  the  provisions  of  para¬ 
graphs  (c) ,  (d) ,  (e) ,  and  (f )  of  this  sec¬ 
tion,  any  party  upon  giving  reasonable 
notice  to  the  other  party  may  pursue 
such  discovery  as  it  selects  for  purposes 


FEDERAL  REGISTER,  VOL.  39,  NO.  166— MONDAY,  AUGUST  26,  1974 


30922 


RULES  AND  REGULATIONS 


of  obtaining  relevant,  unprivileged  In¬ 
formation  or  evidence. 

(3)  Upon  motion  by  a  party  or  person 
from  whom  discovery  is  sought,  the 
Board  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression, 
or  undue  burden  or  expense. 

(4)  In  the  absence  of  agreement  be¬ 
tween  the  parties  as  to  the  time,  place, 
and  manner  of  obtaining  discovery,  dis¬ 
covery  shall  be  governed  by  those  terms 
and  conditions  which  the  Board  may 
order. 

(b)  Prehearing  or  presubmission  con¬ 
ference.  The  Board  may  upon  its  own 
initiative  or  upon  application  of  either 
party,  call  upon  the  parties  to  appear  be¬ 
fore  a  member  of  the  Board  for  a  con¬ 
ference  to  consider: 

(1)  The  simplification  or  clarification 
of  the  issues; 

(2)  The  possibility  of  obtaining 
stipulations,  admissions,  agreements  on 
documents,  understandings  on  matters 
already  of  record,  or  similar  agreements 
which  will  avoid  unnecessary  proof; 

(3)  The  limitation  of  the  number  of 
expert  witnesses,  or  avoidance  of  other 
cumulative  evidence,  if  the  case  is  to  be 
heard; 

(4)  The  possibility  of  agreement  dis¬ 
posing  of  all  or  any  of  the  issues  in  dis¬ 
pute; 

(5)  The  exchange  of  exhibits  and  lists 
of  witnesses; 

(6)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  appeal.  The  results 
of  the  conference  shall  be  reduced  to 
writing  by  the  Board  and  this  writing 
shall  thereafter  constitute  part  of  the 
record.  Additional  conferences  may  be 
held  at  the  discretion  of  the  Board. 

(c)  Depositions.  (1)  After  an  appeal 
has  been  docketed,  the  Board  may  order 
the  taking  of  testimony  of  any  person  by 
deposition  upon  oral  examination  or 
written  interrogatories  before  any  officer 
authorized  to  administer  oaths  at  the 
place  of  examination,  for  use  as  evidence 
or  for  discovery.  In  order  to  avoid  undue 
expense  and  delay,  requests  for  the  tak¬ 
ing  of  depositions  will  not  be  routinely 
granted  and  will  require  a  substantial 
showing  of  good  cause. 

(2)  No  testimony  taken  by  deposition 
shall  be  considered  as  part  of  the  evi¬ 
dence  in  the  hearing  of  an  appeal  unless 
and  until  such  testimony  is  offered  and 
received  in  evidence  at  such  hearing.  It 
will  not  ordinarily  be  received  in  evi¬ 
dence  if  the  deponent  is  present  and  can 
testify  personally  at  the  hearing.  In  such 
instance,  however,  the  deposition  may  be 
used  to  contradict  or  impeach  the  testi¬ 
mony  of  the  witness  given  at  the  hear¬ 
ing.  In  cases  otherwise  heard  on  the  rec¬ 
ord,  the  Board  may,  on  motion  of  either 
party  and  in  its  discretion,  receive  depo¬ 
sitions  as  evidence  in  supplementation  of 
that  record. 

(3)  All  expenses  of  taking  the  deposi¬ 
tion  of  any  person  shall  be  borne  by  the 
party  taking  that  deposition,  except  that 
the  other  party  shall  be  entitled  to  copies 
of  the  transcript  of  the  deposition  only 
upon  paying  therefor. 


(d)  Interrogatories  to  parties.  After  an 
appeal  has  been  docketed  either  party 
may  serve  written  interrogatories  upon 
the  opposing  party  to  be  answered  fully 
and  separately  in  writing  under  oath  and 
to  be  returned  within  15  days  of  receipt 
thereof. 

(e)  Inspection  of  documents.  After  an 
appeal  has  been  docketed  either  party 
may  request  a  party  to  produce  and  per¬ 
mit  inspection  and  copying  or  photo¬ 
graphing  of  designated  documents  rele¬ 
vant  to  the  appeal. 

(f )  Admission  of  facts.  After  an  appeal 
has  been  docketed  either  party  may  serve 
on  the  opposing  party  a  request  for  ad¬ 
mission  of  facts  to  be  answered  fully  and 
separately  in  writing,  under  oath  and  to 
be  returned  within  15  days  of  receipt 
thereof. 

§  20.50  Hearing. 

(a)  Election.  Upon  receipt  of  respon¬ 
dent’s  answer  or  the  notice  referred  to  in 
the  last  sentence  of  §  20.20(b)  above,  ap¬ 
pellant  shall  advise  the  Board  whether 
he  desires  a  hearing,  as  prescribed  herein 
or  whether  in  the  alternative  he  elects  to 
submit  his  case  on  the  record  without  a 
hearing,  as  prescribed  in  S  20.50(c) . 

(b)  Pre-hearing  briefs.  Based  on  an 
examination  of  the  documentation  de¬ 
scribed  in  §  20.10(d),  the  pleadings,  and 
a  determination  of  whether  the  argu¬ 
ments  and  authorities  addressed  to  the 
issues  are  adequately  set  forth  therein, 
the  Board  may  in  its  discretion  require 
the  parties  to  submit  pre-hearing  briefs 
in  any  case  in  which  a  hearing  has  been 
elected  pursuant  to  §  20.50(a) .  In  the 
absence  of  a  Board  requirement  there¬ 
for,  either  party  may  in  its  discretion, 
and  upon  appropriate  and  sufficient  no¬ 
tice  to  the  other  party,  furnish  a  pre- 
hearing  brief  to  the  Board.  In  any  case 
where  a  pre-hearing  brief  is  submitted, 
it  shall  be  furnished  so  as  to  be  received 
by  the  Board  at  least  15  days  prior  to  the 
date  set  for  hearing,  and  a  copy  shall 
simultaneously  be  furnished  to  the  other 
party. 

(c)  Submission  without  a  hearing. 
Either  party  may  elect  to  waive  a  hear¬ 
ing  and  to  submit  his  case  upon  the 
Board  record,  as  settled  pursuant  to 
5  20.50(d).  In  the  event  of  such  election 
to  submit,  the  submission  may  be  supple¬ 
mented  by  oral  argument  (transcribed  if 
requested) ,  or  briefs,  or  both,  in  accord¬ 
ance  with  $20.50(1).  Where  neither 
party  desires  a  hearing,  and  the  Board 
does  not  require  one,  the  Board’s  de¬ 
cision  will  be  based  upon  the  available 
record  as  furnished  by  the  parties. 

(d)  Settling  of  the  record.  (1)  A  case 
submitted  on  the  record  pursuant  to 
§  20.50(d)  shall  be  ready  for  decision 
when  the  parties  are  so  notified  by  the 
Board.  A  case  which  is  heard  shall  be 
ready  for  decision  upon  receipt  of  tran¬ 
script,  or  upon  receipt  of  briefs  when 
briefs  are  to  be  submitted.  At  any  time 
prior  to  the  date  that  a  case  is  ready  for 
decision,  either  party,  upon  notice  to  the 
other,  may  supplement  the  record  with 
documents  and  exhibits  deemed  relevant 
and  material  by  the  Board.  The  Board 


upon  its  own  initiative  may  call  upon 
either  party,  with  appropriate  notice  to 
the  other,  for  evidence  deemed  by  it  to  be 
relevant  and  material.  The  weight  to  be 
attached  to  any  evidence  of  record  will 
rest  within  the  sound  discretion  of  the 
Board. 

(2)  The  Board  record  shall  consist  of 
documentation  described- ha  9  20.10  and 
any  additional  material,  pleadings,  pre- 
hearing  briefs,  record  of  pre-hearing  or 
pre-submission  conferences,  depositions, 
interrogatories,  admissions,  transcripts 
of  hearing,  hearing  exhibits,  and  post¬ 
hearing  briefs,  as  may  thereafter  be  de¬ 
veloped  pursuant  to  these  rules. 

(3)  This  record  will  at  all  times  be 
available  for  inspection  by  the  parties  at 
the  office  of  the  Board.  In  the  interest 
of  convenience  prior  arrangements  for 
inspection  of  the  file  should  be  made  with 
the  Board.  Copies  of  material  in  the  rec¬ 
ord  may,  if  practicable,  be  furnished  to  a 
party  at  the  cost  of  reproduction. 

(e)  Notice  of  hearings;  where  and 
when  held.  Hearings  will  ordinarily  be 
held  in  Washington,  D.C.,  except  that 
upon  request  seasonably  made  and  upon 
good  cause  shown,  the  Board  may  in  its 
discretion  set  the  hearing  at  another  lo¬ 
cation.  Hearings  will  be  scheduled  at  the 
discretion  of  the  Board  with  due  consid¬ 
eration  to  the  regular  order  of  appeals,  to 
the  desires  of  the  parties,  to  the  require¬ 
ment  for  just,  speedy,  and  inexpensive 
determination  of  appeals  without  unnec¬ 
essary  delay,  and  to  other  pertinent  fac¬ 
tors.  The  parties  shall  be  given  at  least  15 
days  notice  of  the  time  and  place  set  for 
hearings.  Notices  of  hearing  shall  be 
promptly  acknowledged  by  the  parties.  A 
party  falling  to  acknowledge  a  notice  of 
hearing  shall  be  deemed  to  have  sub¬ 
mitted  his  case  upon  the  Board  record  as 
provided  in  9  20.50(c) . 

(f)  Unexcused  absence  of  a  party.  The 
unexcused  absence  of  a  party  at  the  time 
and  place  set  for  hearing  will  not  be  oc¬ 
casion  for  delay.  In  the  event  of  such  ab¬ 
sence,  the  hearing  will  proceed  and  the 
case  will  be  regarded  as  submitted  by  the 
absent  party  as  provided  in  9  20.50(c) . 

(g)  Nature  of  hearings.  Hearings  will 
be  as  informal  as  reasonably  permissible, 
and  will  seek  to  provide  the  Board  with 
the  pertinent  facts  and  the  positions  of 
the  parties  as  a  basis  for  the  Board’s  de¬ 
cision  or  recommendation.  The  parties 
may  offer  such  relevant  evidence  or  ar¬ 
gument  as  they  deem  appropriate,  sub¬ 
ject,  however,  to  the  exercise  of  reason¬ 
able  discretion  by  the  presiding  member 
of  the  Board  in  supervising  the  extent 
and  manner  of  presenting  such  evidence. 
In  general,  admissibility  will  hinge  on 
relevancy  and  materiality.  The  weight  to 
be  attached  to  any  stipulations  or  evi¬ 
dence  presented  will  be  determined  by 
the  Board.  The  Board  may  in  any  case  re¬ 
quire  evidence  in  addition  to  that  offered 
by  the  parties. 

(h)  Examination  of  witnesses.  Wit¬ 
nesses  before  the  Board  will  be  examined 
orally  under  oath  or  affirmation,  unless 
the  facts  are  stipulated,  or  the  Board 
member  shall  otherwise  order.  If  the  tes¬ 
timony  of  a  witness  is  not  given  under 
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oath  the  Board  may,  if  it  seems  expedient, 
warn  the  witness  that  his  statements  may 
be  subject  to  the  provisions  of  Title  18, 
United  States  Code,  sections  287  and  1001, 
and  any  other  provisions  of  law  imposing 
penalties  for  knowingly  making  false  rep¬ 
resentations  in  connection  with  claims 
against  the  United  States  or  in  any  mat¬ 
ter  within  the  jurisdiction  of  any  depart¬ 
ment  or  agency  thereof. 

(i)  Transcript  of  proceedings.  Testi¬ 
mony  and  argument  at  hearings  shall  be 
reported  verbatim.  Transcripts  of  the 
proceedings  shall  be  supplied  to  the  par¬ 
ties  at  such  rates  as  may  be  fixed  by 
contract  between  the  Board  and  the 
reporter.  If  the  proceedings  are  re¬ 
ported  by  an  employee  of  the  Govern¬ 
ment,  the  appellant  may  receive  tran¬ 
scripts  upon  payment  to  the  Gov¬ 
ernment  at  the  same  rates  as  those  set 
by  contract  between  the  Board  and  the 
independent  reporter. 

(j)  Copies  of  papers.  When  books,  rec¬ 
ords,  papers,  or  documents  have  been 
received  in  evidence,  a  true  copy  thereof 
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or  of  such  part  thereof  as  may  be  ma¬ 
terial  or  relevant  may  be  substituted 
therefor,  during  the  hearing  or  at  the 
conclusion  thereof. 

(k)  Withdrawal  of  exhibits.  After  a 
decision  has  become  final  the  Board  may, 
upon  request  and  after  notice  to  the 
other  party,  in  its  discretion  permit  the 
withdrawal  of  original  exhibits,  or  any 
part  thereof,  by  the  party  entitled 
thereto.  The  substitution  of  true  copies 
of  exhibits  or  any  party  thereof  may  be 
required  by  the  Board  in  its  discretion  as 
a  condition  of  granting  permission  for 
such  withdrawal. 

(l)  Post-hearing  submissions.  Unless 
otherwise  directed  by  the  Board,  the 
parties  will  submit  simultaneous  briefs 
within  30  days  of  the  receipt  of  the  tran¬ 
script,  and  reply  briefs  within  15  days  of 
the  initial  briefs. 

(m)  Decisions.  Decisions  of  the  Board 
will  be  made  in  writing  and  shall  be  for¬ 
warded  simultaneously  to  both  parties. 
The  rules  of  the  Board  and  all  final  or¬ 
ders  and  decisions  will  be  open  for  public 
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inspection  at  the  offices  of  the  Board  in 
Washington,  D.C.  Decisions  of  the  Board 
will  be  made  upon  the  record. 

(n)  Remands  from  courts.  Whenever 
any  matter  is  remanded  to  the  Board 
from  any  court  for  further  proceedings, 
each  of  the  parties  shall,  within  20  days 
of  such  remand,  submit  a  report  to  the 
Board,  recommending  procedures  to  be 
followed  in  order  to  comply  with  the 
court’s  order.  The  Board  will  review  the 
reports  and  enter  special  orders  govern¬ 
ing  the  handling  of  matters  remanded 
to  it  for  further  proceedings  by  any 
court.  To  the  extent  the  court’s  directive 
and  time  limitations  will  permit,  such 
orders  will  conform  to  these  rules. 

(Sec.  7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C.  3535(d) ). 

Effective  date.  This  Part  20  is  effective 
August  26,  1974. 

James  T.  Lynn, 
Secretary  of  Housing  and 

Urban  Development. 

[FR  Doc.74-19616  Filed  8-23-74;8:45  am] 
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